IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF WEST VI RG NI A

MARTI N P. SHEEHAN, Trustee for
t he Bankruptcy Estate of Catherine
P. Morehead and Raynond Morehead,

Appel | ant,

V. ClVIL ACTION NO. 1:99Cvi9
(Judge Keel ey)

LI NCOLN NATI ONAL LI FE and

RAYMOND A. MOREHEAD,

Appel | ees,
and

MARTI N P. SHEEHAN, Trustee for
t he Bankruptcy Estate of Catherine
P. Morehead and Raynond Morehead,

Appel | ant,
V. CIVIL ACTION NO. 1:99CV20
(Judge Keel ey)
CATHERI NE P. MOREHEAD and
RAYMOND A. MOREHEAD,

Appel | ees.

VEMORANDUM AND OPI NI ON ORDER

l. PROCEDURAL BACKGROUND

On June 4, 1997, Catheri ne Morehead fil ed a Chapt er 7 Bankr upt cy
Petition on behal f of herself and her husband, Raynond Morehead, in the
United States Bankruptcy Court for the Northern District of West
Virginia. Three separate appeals stemm ng fromthis bankruptcy
pr oceedi ng have been filedwith this Court. On Decenber 20, 1999, this

Court affirmed the bankruptcy court’s rulingsinthe appeal fil ed by
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t he Mor eheads’ credi tor Lind-Wal dock. See Li nd- WAl dock v. Mor ehead,

Cvil Action No. 1:98CVv125. Lind-Wal dock appeal ed this Court’ s order
tothe Fourth Circuit Court of Appeals. On January 3, 2001, in an
unpubl i shed decision, the Fourth Circuit affirnmed this Court’s
j udgnment, findingthat the Moreheads did not intendto defraud Li nd-
Wal dock and that their debt to Lind-Wal dock did not constitute a

consumer debt. Li nd-\VWal dock & Conpany v. Catherine P. Morehead, et al .,

___ F.3d ___, 2001 W. 7516 (4t Cir. 2001).

The Court has beforeit the two remai ning appeal s filed by Martin
Sheehan, t he Trustee of the Moreheads’ bankruptcy estate. In Civil

Action No. 1:99CV19, the Trustee appeals the bankruptcy court’s
di sm ssal of his adversary proceedi ng agai nst Dr. Morehead and Li ncol n
National Life. InCivil Action No. 1:99CV20, t he Trustee appeal s from
t he bankruptcy court’s Menorandum Opi ni on and Order i ssued inthe
under | yi ng bankruptcy case (Bk. No. 97-11497). The Trustee has
submi tted a conbi ned appel | ate bri ef for bot h appeal s. For t he sake of

consi stency, the Court addresses both appeal s through this single

O der .
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. LEGAL | SSUES

The Trustee sets forth the foll ow ng four grounds as t he basi s for
hi s appeal s:

(1) Did the bankruptcy court err in denying the Trustee’'s
obj ection to the exenptions?

(2) Didthe bankruptcy court err infindingthat the $10, 000 per
nmont h recei ved by Dr. Morehead, pursuant to his private
disability policy with Lincoln National Life, fell within
t he purvi ewof West Virginia Code 8§ 38-10-4(j)(3) rather
than West Virginia Code § 38-10-4(j)(5)7?

(3) Didthe bankruptcy court err infindingthat the entirety of
the di sability paynents recei ved by Dr. Morehead each nont h
is exenpt?

(4) Didthe bankruptcy court err in dism ssingtheimmedi ate
adversary proceedinginlight of itsrulingonthe Trustee's
obj ection to exenptions?

These i ssues may be summari zed as (1) whet her t he bankruptcy court
correctly concluded that the debtors didnot intentionally fail tolist
an estate asset? And, if so, (2) whether the debtors’ right to receive
paynent under a private disability policyis fully exenpt fromtheir
bankruptcy estate, or isonly partially exenpt tothe extent that it is
reasonably necessary for their support?

Whi | e t he bankruptcy court didnot err inits findings that the
debtors did not intentionally conceal an asset, the Court concl udes

t hat the paynents recei ved by Dr. Morehead under the Li ncol n Nati onal
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disability policy are exenpt only to the extent reasonably necessary
for the support of the debtors and their dependents, pursuant to West
Virginia Code 8 38-10-4(j)(5). Accordingly, the judgnent of the
bankrupt cy court is AFFI RVED | N PART, REVERSED | N PART and RENANDEDf or
further proceedings consistent with this Order.

(N FACTUAL BACKGROUND

On May 9, 1997, Dr. Morehead recei ved atel ephone call earlyin
t he nmorni ng fromRobert Wal dock of Li nd-Wal dock, a futures brokerage
t hr ough whomhe traded i n the commodi ti es markets, advi si ng hi mt hat
t he mar ket had noved agai nst hi s open positions over ni ght and t hat
Li nd- Wal dock was nmeki ng an $800, 000 margi n call. Unabl e to neet the
margin call, Dr. Morehead’ s open positions were |iquidated, resulting
ina$321,038 deficit inhis Lind-Wal dock tradi ng account. On that sane
day Dr, Morehead was term nated fromhis position as a practicing
surgeon at the Veterans’ Admi nistration Hospital in C arksburg, Wst
Virginia.

Dr. Morehead subsequently underwent treatnment for chem cal
dependency in Atl anta, Georgia. While hewas in Atlanta, his wife
filed a Chapter 7 vol untary bankruptcy petition on behal f of herself
and her husband, on June 4, 1997. Aneeting of creditors was hel d and

the Trustee filed his report.
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Several nonths | ater, the Trustee was advi sed by Li nd- Wal dock t hat
t he debtors had failed to disclose adisability policy tothe Trustee.
Dr. Morehead had acquired the disability inconme insurance policyin
1986 fromthe Lincoln National Life Insurance Conpany [”Lincoln
Nati onal ”]. The policy provided for nont hly benefits of $10, 000 per
nmonth, with a cost of Iiving benefit rider. Lincoln National refusedto
turn over the policy paynents tothe Trustee and so, on February 10,
1998, the Trustee successful |y noved t he bankruptcy court to re-open
t he bankruptcy case.!?

Inadditionto re-opening the bankruptcy case, the Trustee filed
an adversary proceedi ng (Docket No. 98-1031) agai nst Li ncol n Nati onal
and Dr. Morehead, seeking a court order conpel ling Lincoln National to
turn over future paynments to hi mand to conpel Dr. Morehead to turn
over t he approxi mately $56, 000 he had al ready recei ved fromLi ncol n
National. On April 16, 1998, the bankruptcy court issued an order
conbi ni ng both the Trustee’s objections to the exenptions in the
under | yi ng bankrupt cy case (Docket No. 97-11497) with t he adversary

proceedi ng (Docket No. 98-1031). The court subsequently i ssued an order

1 No. 97-11497.
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directing Lincoln National to continue maki ng paynents under the
disability policy to Dr. Morehead.

On Decenber 8, 1998, the bankruptcy court di sm ssed t he adversary
proceedi ng as noot and referred the parties to a concom tant nenorandum
opi ni on and order denying the Trustee’s objections tothe debtors’
exenptions. The bankruptcy court concl uded t hat t he debt ors had not
fraudul ently conceal ed the disability policy and that the policy’'s
nont hl y paynents were whol | y exenpt fromt he bankruptcy estate, under
West VirginiaCode 8§ 38-10-4(j)(3). Consequently, the Trustee fil ed
t hese two appeal s, using the sane brief for each.

After carefully review ng the record regardi ng the issues raised
in the joint appeals, this Court remanded the case back to the
bankr upt cy court for further findings of fact as to whet her the debtors
fraudul ently conceal ed t he exi stence of the Lincol n Nati onal disability
policy fromthe Trustee. The bankruptcy court hel d a heari ng on Cct ober
17, 2000 and heard testinony fromDr. Mrehead and hi s wi fe, Catherine.
On Cct ober 20, 2000, the court i ssued an order finding no fraudul ent
conceal nent. This joint appeal is nowripe for the Court’s revi ewand

ruling.
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| V. DI SCUSSI ON

The Court has jurisdictionover this appeal pursuant to 28 U. S. C.
§ 158(a). The bankruptcy court’s applicationof thelawis reviewedde
novo and its findings of fact may not be set aside unless clearly

erroneous. Foley v. Lardner v. Biondo (Inre Biondo), 180 F. 3d 126, 130

(4t Cir. 1999).

A. Fr audul ent Conceal nment .

The Trust ee contends that the debtors fraudul ently conceal ed
their asset of the Lincoln National disability policy fromthe
bankruptcy estate. It is undisputedthat the debtors did not di scl ose
t he policy on their bankruptcy schedul es and statenents for several
mont hs. When t he debt ors di d amend their schedul es, they listedthe
pol i cy as an asset on Schedul e B and si mul t aneousl y sought to exenpt it
on Schedul e C. The debtors, intheir subm ssions tothe bankruptcy
court, clained that the policy was disclosed in the adversary
proceeding to Lind-Wal dock and that the disability policy was
i nadvertently omtted fromthe listing of their assets rather than
intentionally conceal ed.

I n findingthat the debtors had not fraudul ently conceal ed t he

policy, the bankruptcy court stated, inits Decenber 8, 1998 Menor andum
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Opi nion and Order, that “[t]heintricacies of 8 541 of t he Bankruptcy
Code are not wel |l known to debtors.” The Court alsonotedthat it was
possi bl e that the debtors did not consider the nmonthly disability
payments to be assets. On appeal, the Trustee argued that the
bankruptcy court erred in concluding that the debtors had not
fraudul ently conceal ed an asset.

This Court remanded the matter to t he bankruptcy court for an
evidentiary hearing and further findings of fact on whet her t he debtors
had fraudulently concealed Dr. Mirehead' s disability policy.
Accordi ngly, on COctober 17, 2000, the bankruptcy court held an
evidentiary hearing on thisissue, at the conclusionof whichit stated
its findings of facts upontherecord. It thenissuedawitten order,
on Cct ober 20, 2000, concl udi ng that the debtors did not fraudul ently
conceal the Lincoln National Life policy.

A debtor may not cl ai mas exenpt property which he know ngly
concealed and failed to disclosetothe trustee, evenif the property
woul d have been exenpt had it been property schedul ed and cl ai ned. | n

re Dorricott, 5B. R 192 (Bankr. N. D. Chi o 1980) (discussing 11 U. S. C.

8 522(9g)(1)). Fraudulent conceal nent of an asset may result in
forfeiture of adebtor’s right to exenpt the asset fromthe bankruptcy

estate. See generally In Re Yoni kus, 996 F.2d 866 (7" Cir. 1993).

8
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The oper ation of the bankruptcy systemdepends on honest
reporting. If debtors could omt assets at will, withthe
only penalty that they had to fil e an anended cl ai monce
caught, cheating woul d be al t oget her too attractive. The
om ssi on of assets nay be a good reason to deny or revoke a
di schar ge.

Yoni kus, 996 F.2d at 872, citing Payne v. Wood, 775 F. 2d 202, 205 (7t"

Cir. 1985). The i ssue of a debtor’s intent is aquestion of fact or
i nference to be drawn by t he bankruptcy court fromthe facts. Yoni kus,

996 F. 2d at 872. “Bad faithis generally determned fromthetotality

of the circunmstances.” Inre Hardy, 234 B. R 94, 95 (Bankr. W D. M.
1999).

The Court has revi ewed the transcript of the hearing hel d before
t he bankruptcy court on Cctober 17, 2000, and finds that its findings
of fact are not clearly erroneous. Accordingly, the Court AFFI RMS t he
bankruptcy court’s finding that the debtors did not fraudulently
conceal the Lincoln National disability policy fromthe Trustee.

B. Nat ure of Disability Policy.

The second, and nore difficult, issue before the Court is whether
the disability policy may be fully or only partially exenpt fromthe
bankruptcy estate. Wst Virgini a has opted out of the exenptions |isted
inthe federal Bankruptcy Code. W Va. Code § 38-10-4 [1997]. See

general |l vy Dom ni on Bank of the Qunberl ands v. Nuckolls, 780 F. 2d 408,
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414 (4'h Cir. 1985) (noting that over seventy percent of states,
i ncl udi ng West Virginia, have enacted | egi sl ati on choosi ng their own
exenpti on schenes over the federal one).

Debtors domciledinthe State of West Virgi nia are not aut hori zed
to exenpt the property specified under 11 U. S.C. § 522(d) but are
limted to the exenptions set forth in West Virginia Code § 38-10-4:

Any person who files a petition under the federal bankruptcy
| aw may exenpt fromproperty of the estate i n a bankruptcy
proceedi ng the foll owi ng property:
(j) The debtor’s right to receive: .
(3) A disability, illness or unenploynent
benefit; . . .
(5) A paynent under a stock bonus, pension,
profit sharing, annuity or simlar plan or
contract on account of illness, disability,
deat h, age or | ength of service, tothe extent
reasonably necessary for the support of the
debt or and any dependent of the debtor, unless:
(A) Such pl an or contract was establi shed
under the auspices of an insider that
enpl oyed t he debtor at the tinme that the
debtor’ s rights under such pl an or contract
ar ose;
(B) Such planis on account of age or | ength
and service; and
(C) Such pl an or contract does not qualify
under section 401(a), 403(a), 403(b), 408 or
409 of the Internal Revenue Code of 1954.

W Va. Code § 38-10-4 [1997].
The debtors argue that the disability policy is wholly exenpt from

t he bankruptcy estate, pursuant to W Va. Code 8 38-10-4(j)(3), while

10
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t he Trustee contends that the policy nore appropriately falls under
(j)(5) and is, therefore, exenpt only to the extent reasonably
necessary for support of the debtors and their dependents. Thereis no
case |l awon poi nt discussing theinterplay between a di sability benefit
under (j)(3) of the West Virginia statute and a paynent under a
contract on account of disability under (j)(5).

Al t hough West Virgini a has opted out of the federal exenptions,
t he exenptions for disability paynments set forthin Wst Virgini a Code
8§ 38-10-4(j)(3) and (j)(5), at thetinme that the Moreheads filed for
bankruptcy, were virtually identical tothose set forthinl1llU S. C 8§
522(d) (10)(C) and (10)(E), with the exception of the references tothe

I nt ernal Revenue Code in sub-part (j)(5)(C. See Harris v. Gowder, 322

S.E. 2d 854, 858 (W Va. 1984) (“This section, setting forth West
Virginia s bankruptcy exenptions, mrrors the federal bankruptcy
exenptions al nost entirely.”) West Virginiahas since anended Secti on
38-10-4(j)(5), effective March 13, 1999, to add funds on deposit i n an
i ndi vidual retirement account, including asinplified enployee pension.
W Va. Code 8§ 38-10-4 [1997, Supp. 2000]. Gventhesimlarityinthe
statutory | anguage bet ween t he f ederal and state exenptions and t he
absence of caselawinterpretingthe pertinent provisions of the West

Virginia statute, the Court will consider case |law from other

11
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jurisdictions discussing the interplay between 11 U S. C. 8§
522(d) (10)(C) and (E).
Inits Decenber 12, 1998 order, the bankruptcy court recogni zed

the difficulties courts have historically experienced in understandi ng

t he i nterpl ay between the federal exenptions, and quotedl n re KI enman,
172 B.R 764, 776 (S.D.N. Y. 1994): “Parsi ng exenpti on cl ai ns concer ni ng
| ost inconme disability payments i s |ike hacking one’s way t hrough a
t hi cket.” This Court cannot di sagree gi ven t he absence of pertinent
case law on this issue.

Bef ore t he bankruptcy court, the Trustee contended t hat t he proper
exenption for the Lincol n Nati onal disability policyis sub-section
(j)(5) because (j)(3) exenptions arelimtedto governnentally-provided
benefits and do not i ncl ude private i nsurance paynents, such as at
i ssue here. The debtors, on the other hand, argued t hat because Dr.
Mor ehead obt ai ned hi s pol i cy i ndependent of his enpl oynent, sub-section
(j)(3) is the proper exenption provision.

The bankruptcy court took adifferent approachinrulinginfavor
of the debtors. It anal ogi zed the private disability policy at issue
here to a workers’ conpensati on award or ot her tenporary contractual
governnent or private enpl oynent benefit that woul d conpensat e an

enpl oyee up to 60%f or i ncone | ost dueto adisability. Accordingly,

12
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t he bankruptcy court found that the disability policy was wholly
exenpt, pursuant to W Va. Code § 38-10-4(j)(3) and 11 U S.C. 8§
522(d) (10)(C).

However, both of the cases cited by and relied upon by the

bankruptcy court, Inre Buchholz, 144 B. R 443 (Bankr. N. D. | owa 1992)

and Inre Haynes, 146 B.R 779 (Bankr. S.D. IIl. 1992), deal with

nmoni es received in settlenent of personal injury actions and the
interplay between 11 U. S. C. § 522(d) (10) and § 522(d)(11). See alsoln
re Chavis, 207 B. R 845 (Bankr. WD. Penn. 1997) (findi ng proceeds of
acci dent al deat h and di snmenber nent pol i cy exenpt under § 522(d) (11) but
not 8 522(d)(10)). Neither partyinthis matter is presently di sputing
that the Lincoln National disability policy gives Dr. Mirehead a
contractual right toreceive benefits and does not i nvol ve conpensati on
for lossesresulting fromatort action. Both parti es appear to agree
that the policy, if subject toexenption, falls under either 11 U S. C
§ 522(d)(10)(C) or (E), or the Wst Virginiaequivalent, not 11 U S C
§ 522(d)(11).

Nei t her Buchhol z nor Haynes di scusses t he di fference bet ween 11

U.S.C §522(d)(10)(O or (E). However, inHaynes, the bankruptcy court
cites to the legislative history behind all of the 11 U S . C 8§

522(d) (10) exenpti ons, which makes cl ear that Congress i ntended to

13
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exenpt certain benefits that are akinto the future earnings of the
debtor, such as disability benefits, in 11 U S.C. § 522(d)(10).
Haynes, 146 B.R at 780, citing H R 595, 95'" Cong., 1%t Sess. 361-62
(1977) U.S.Code Cong. & Adnmin. News 1978, pp. 5787, 6316-6318.
Therefore, accordingtothelegislativehistory, both §522(d)(10) (0
and (E) would permt a debtor to exenpt a lost inconme disability
policy, whichisintendedto replace futurelost wages, and this al one

does not distinguish either exenption. See alsolnrelaBelle, 18 B R

169 (Bankr. D. Me. 1982).

| n Buchhol z, the bankruptcy court di scusses t he neani ng of the
term“disability benefit,” asusedin 11 U S C §522(d)(10)(C, and
cites definitions fromvarious dictionaries. Each definition, including
t he one fromBl ack’s LawDi cti onary, defines a “benefit” as financi al
assi stance received intines of need, includingdisability, through
ei t her i nsurance or public assistance prograns. Buchhol z, 144 B.R at
445. The use of the term “disability benefit” in 11 U S.C. 8§
522(d) (10)(C) and W Va. Code 8 38-10-4(j)(3) may al so enconpass
payment under a privately purchased disability policy, as well as
t hrough a publ i c assi stance program and t he t wo exenpti ons are not

di stingui shable, therefore, on this ground al one.

14
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Al eadi ng bankruptcy treati se di stingui shes the two exenptions
under 11 U.S.C. § 522(d)(10) as follows:

[ S] ub-section (d)(10)(C) exenpts the debtor’s right to

receive “adisability, illness, or unenpl oynent benefit.”

Tenporary contractual benefits, nost of whichwill arise

fromthe debtor’s enploynent are covered here.

Final Iy, sub-section (d)(10)(E) exenpts “a paynent under a

st ock bonus, pension, profitsharing, annuity, or simlar

pl an or contract on account of illness, disability, death,

age, or length of service, to the extent reasonably

necessary for the support of the debtor and any dependent of

the debtor . . . .” These pernmanent enpl oynent benefits,

unli ke the tenporary benefits covered by § 522(d)(10) (0O,

are limted by a reasonabl e need test.
2 Norton Bankr. L. & Prac. 2d 8§ 46: 17 (1999 Supp.) I n other words,
(d)(10) (C) covers tenporary contractual benefits while (d)(10)(E)
covers nore permanent enpl oynment-rel ated benefits.

An exam nation of Dr. Morehead’ s policy (No. 15 6031839) shows
t hat t he maxi numbenefit periodis to age 65 or for 24 nonths if total
di sability comrences after age 63. “Total disability” is defined as
nmeani ng t hat, because of his injury or sickness, the insured can no
| onger do the main duties of his occupation, that he is under a
physi cian’s care, and that he is not engaged i n any ot her gai nf ul
enpl oynment. The record before the Court does not i ndi cat e whet her Dr.

Morehead is still totally disabled, as that termis definedinhis

policy, or for how | ong he expects to remain totally disabl ed.

15
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At the Oct ober 17, 2000 heari ng before t he bankruptcy court, Dr.
Morehead testified that after aninvestigation and nont h-to-nonth
paynents, based upon a reservation of rights by Lincoln National, he
underwent an i ndependent medi cal exam nation at the request of Lincoln
Nati onal inthe Summer of 1999.2 He further statedthat the exam ner
concl uded t hat he shoul d not returnto surgery and that sincethat tine
Li ncol n Nati onal has paid his benefit each nont h on schedul e, al t hough
he continues to send themi nfornmati on periodically. Fromthis, the
Court infers that Dr. Morehead is continuingtoreceive nonthly | ost
income/disability benefit paynents.

On appeal , the Trustee argues that the bankruptcy court erredin
anal ogi zing the debtor’ s disability policy to aworker’s conpensati on
awar d because, unli ke a privatel y-purchased | ost i ncone disability
policy, worker’s conpensation awards are |imted by statute. See
LaBelle, 18 B.R at 171 (noting that the amunt of worker’s
conpensati on awarded i s not much hi gher thanis necessary to keep a
wor ker fromdestitution). Instead, the Trustee conpares the Lincoln
National disability policytotheright toreceive alinony, support or

separ at e mai nt enance, which is exenpt but only tothe extent reasonably

2 Qct. 17, 2000 transcript at 26.

16
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necessary for the support of the debtor and dependents. See W Va. Code
§ 38-10-4(j)(4) and 11 U. S.C. § 522(d) (10) (D). The anount of ali nony or
support awarded is typically determ ned by the recipient’s pre-
separati on standard of living, just as the anmount of Dr. Morehead s
nmont hl 'y di sability payment has been det er m ned by t he anount of i ncone
he earned pri or to becom ng di sabl ed. For this reason, the Trustee
believes that it isinequitablethat Dr. Morehead shoul d recei ve over
$10,000 anmonth in disability payments, all of whichis entirely exenpt
fromt he bankruptcy estate, while the nedian famly i ncone i n West
Virginia is approximtely $2, 000 per nonth.

| n di scussi ng whet her or not an i ndi vi dual retirenent account
(1 RA) was exenpt fromthe debtors’ bankruptcy estate, the United States
Bankruptcy Court for the Western District of Mchigan nade asiml ar
di stinction between the federal 8§ 522(d)(10) exenptions that the
Trustee urges upon the Court here.

These first four subsections share a conmon t henme: each

enuner at ed benefit or right to paynent i s based upon a

condition of the recipient typically associated with

i medi ate need. For exanple, the elderly and di sabl ed

frequently rely upon social security and veterans benefits

as their sol e means of support. The unenpl oyed depend upon

unenpl oyment conpensati on and t he poor depend upon public

assi stance. A divorced spouse and his or her dependents

require alinony or other support for their basic needs,

especially if they have no other resources. . . These
benefits are not future wages but instead are quasi - assets.

17
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Inre Dale, 252 B. R 430, 435 (Bankr. WD. M ch. 2000). The court then
goes on to note t hat Congress assuned t hat sone of these benefits woul d
be necessary, wi t hout further exam nation, to support the debtor and
his or her dependents, but that:

“[o] nthe ot her hand, Congress was unwillingto nake this

assunptionw th respect to paynents recei ved on account of

al i nony or other marital maintenance obligations. Such

paynments are oftenthe primary i f not the only neans for the

bankrupt debtor to acconplish a post-petition“freshstart.”

However, alinony obligations can al so be extravagant

(wi tness the di vorces of the super-rich) or be suppl enent ed

by earnings if the bankrupt debtor is also enployed.

Consequent |y, Congress |limtedthe exenption of alinony and

ot her marital support paynents to only the anmount which

woul d be necessary for the support of the debtor and t he

debtor’s dependents.
Dal e, 252 B.R at 436.

The court further observed that Congress recogni zed t hat whil e
bankrupt debtors normal |y depend on the conti nuati on of paynents on
account of illness, disability, death, age or | ength of service, under
§ 522(d)(10)(E), for their livelihood, the benefits recei ved under such
pl ans, |i ke alinony, coul d be extravagant or coul d be suppl enent ed by
ot her sources of revenue. Accordingly, inorder to avoi d abuse of this
exenption, Congress limtedthe benefits received under this provision

to t he anounts necessary for the support of the debtor and t he debtor’s

dependents. 1d. at 437.

18
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This reasoning is persuasive, particularly in light of the
equi t abl e nat ure of proceedi ngs i n bankruptcy, and t he Court concl udes,
as amatter of law, that the Lincoln National policyisonly partially
exenpt fromthe bankruptcy estate, pursuant to W Va. Code § 38- 10-
4(j)(5). Even if the Lincoln National policy only replaces
approxi mately 60%of Dr. Morehead's pre-disability income, as the
bankruptcy court concl uded, his pre-disability earnings were far
greater than those of the average fam|ly. Permttingthe Moreheads to
exenpt the full amount of the disability payments, whi ch exceed $10, 000
per nont h, i s inequitable. Accordingly, the bankruptcy court’s deni al
of the Trustee's objectionto the debtors’ exenption of the full anmount
of the disability paynments i s REVERSED.

V. CONCLUSI ON

Accordi ngly, the Decenmber 12, 1998 deci si on of the bankruptcy
court denying the Trustee’s objectionto the debtors’ exenption of the
di sability policy is AFFIRMED I N PART and REVERSED | N PART.

This matter i s REMANDED t o t he bankruptcy court for a hearingto
determ ne the debtors’ |iving expenses and expendi tures so as to perm t
exenption of only that portion of the paynents found reasonably

necessary to provide support for the debtors and their dependents.
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The appealsin Civil Action 1:99CVv19 and 1: 99CV20 are DI SM SSED
fromthe docket of this Court.

It is so ORDERED.

The Clerkis directedtotransmt copies of this Order to counsel
of record herein.
DATED: January 5, 2001.

/sl

| RENE M KEELEY
UNI TED STATES DI STRI CT JUDGE
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